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This article leads into the subject from the typical case of the Inheritance 
of the right to use rural residential land, and defined its content, character and 
nature, and demonstrated its necessity and legitimacy. And on this basis, 
suggested that bring the Inheritance of the right to use rural residential land into 
the legislative level, and reconstruct this Inheritance system, sound and clear 
legal basis, design operable inheritance system in judicial practice, Achieve the 
practical significance of positive. 
In the process of its legitimacy argumentation, pointed out that the 
problem caused by a variety of academic debate and judicial practice problems, 
not entirely contradict the existing laws and regulations, but owing to the 
absence of legislation or the legislation is not clear. Under the principle of "law 
does not against the law", especially after non-members of the collective 
economic organizations inherit, not exclude with the existing law. In the 
construction of the inheritance system, breakthrough in the current general view 
of academic, pointed out suggestions for improvement on the legal basis and 
Operability in judicial practice. On the legal basis, Proposed that bring 
non-members of the collective into inheritance subject. In perspective of 
different provisions with acquired by inheritance and acquired by application, 
and clearly defined that inheritance right of non-members of the collective. 
Proposed that bring the right to use rural residential land into inheritance object, 
because<jus rerem >clearly provides the right is real right for usufruct, and the 
right is belong to Area of personal legal property, and is inheritable. In judicial 
practice, pointed out special provisions, such as deadline system, acquired by 
inheritance registration system, optional system, to balance the interests of 















The proposal of strengthening the legislation is put forward by taking into 
consideration the current insufficiency of legislation. By rebuilding the 
inheritance system  of the right , to resolve the variety of academic debate and 
judicial practice problems that caused by the absence of legislation and  
conflict  at present, thereby protecting the legitimate rights and interests, to 
resolve social conflicts and promote social harmony. 
 














目   录  
 
目  录 
引言 .............................................................................................. 1 
第一章  宅基地使用权继承典型案例引发的思考 ..................... 2 
第一节   以典型模拟案例说明宅基地使用权继承问题争议 ...................... 2 
一、典型模拟案例介绍 ........................................................................ 2 
二、本案例中的农村宅基地使用权继承问题争议要点 ....................... 2 
第二节   现实生活中存在的宅基地使用权继承问题和观点综述 ............... 3 
一、与被继承人同户的继承人对被继承人宅基地使用权的继承 ........ 3 
二、与分户的本集体经济组织成员继承人对被继承人宅基地使用权的继
承 ................................................................................................................ 5 
三、非本集体经济组织成员继承人对被继承人宅基地使用权的继承 . 5 
第二章   农村宅基地使用权的内涵、特征和性质 ................... 7 
第一节    农村宅基地使用权的内涵 .......................................................... 7 
一、农村宅基地使用权概念的演变和界定 .......................................... 7 
二、宅基地上房屋所有权与宅基地所有权的分离 ............................... 9 
三、宅基地使用权与地上权的区别 ..................................................... 9 
第二节   现行农村宅基地使用权制度的特征 ........................................... 10 
一、农村宅基地使用权取得方式多样性 ............................................ 10 
二、农村宅基地使用权的主体特定性 ............................................... 11 
三、农村宅基地使用权的客体限制性 ............................................... 12 
四、农村宅基地使用权的期限限制 ................................................... 12 
五、农村宅基地使用权申请取得无偿性 ............................................ 12 
六、农村宅基地使用权的使用范围限制 ............................................ 13 















一、农村宅基地使用权具备用益物权属性 ........................................ 14 
二、宅基地使用权是具有公法色彩的用益物权 ................................ 15 
三、农村宅基地使用权是一种具有成员权属性的用益物权 .............. 16 
四、农村宅基地使用权是具有一定权能限制的用益物权 ................. 18 
第三章  农村宅基地使用权继承的必要性和正当性 ............... 20 
第一节   农村宅基地使用权继承的必要性 .............................................. 20 
一、宅基地使用权继承客观存在的社会基础 .................................... 20 
二、宅基地使用权继承在私法和公法领域的理论上存在冲突 .......... 21 
三、宅基地使用权继承在司法实践中存在困惑 ................................ 21 
第二节    农村宅基地使用权继承的正当性 ............................................ 23 
一、继承农村宅基地使用权符合立法价值 ........................................ 23 
二、继承农村宅基地使用权与社会稳定不矛盾 ................................ 25 
三、继承宅基地使用权与现有法律不排斥 ........................................ 26 
第四章  重构农村宅基地使用权继承制度的思考 ................... 30 
第一节   法律依据上完善性建议 ............................................................. 30 
一、建议将非本集体经济组织成员纳入继承主体 ............................. 30 
二、建议将宅基地使用权纳入继承客体 ............................................ 31 
第二节   司法实践中操作性建议 ............................................................. 32 
一、取消继承取得后“宅基地上房屋不可翻建”的规定 ................... 32 
二、继承取得和申请取得的宅基地使用权的区别性规定 ................. 33 
三、宅基地使用权继承与一般的财产继承的区别性规定 ................. 34 
结  论 ........................................................................................ 35 
参考文献 .................................................................................... 36 

















Chapter 1   Provoke thinking about typical case of the 
Inheritance of the right to use rural residential 
land   ................................................................. 2 
Subchapter 1  Typical simulated case to illustrate the dispute of the 
Inheritance of the right to use rural residential land  ... 2 
Section 1  Describes a typical simulation case...................................... 2 
Section 2  Main point of the dispute of the Inheritance of the right to use 
rural residential land .......................................................... 2 
Subchapter 2  Summary of the Inheritance of the right to use rural 
residential land in reality ................................................. 3 
Section 1  Heirs who have the same household with the decedent, inherit 
the right to use rural residential land .................................. 3 
Section 2  Heirs who are the members of the collective and have the 
separate household with the decedent, inherit the right to use 
rural residential land .......................................................... 5 
Section 3  Heirs who are not the members of the collective, inherit the 
right to use rural residential land ........................................ 5 
Chapter 2   Content, character and nature of the right to use 
rural residential land ........................................... 7 
Subchapter 1  Content of the right to use rural residential land ............. 7 
Section 1  Concept’s evolution and definition ...................................... 7 
Section 2  Separation of home ownership and rural residential land 















Section 3  Difference with Superficies and the right to rse rural residential 
land ................................................................................... 9 
Subchapter 2  Character of the right to use rural residential land ....... 10 
Section 1  Diversity of obtain way ..................................................... 10 
Section 2  Restriction of subject ........................................................ 11 
Section 3  Restriction of object .......................................................... 12 
Section 4  Definite duration ............................................................... 12 
Section 5  Unpaid acquisition ............................................................ 12 
Section 6  Restriction of applicable scope .......................................... 13 
Subchapter 3  Nature of the right to use rural residential land............. 13 
Section 1  Have attribute of Real right for usufruct ............................ 14 
Section 2  Have color with Public Law .............................................. 15 
Section 3  Have attribute of membership right.................................... 16 
Section 4  Have a certain power limit................................................. 18 
Chapter 3  The necessity and legitimacy of the Inheritance of 
the right to use rural residential land.................. 20 
Subchapter 1  The necessity of the Inheritance of the right to use rural 
residential land ............................................................... 20 
Section 1  The social basis of objective.............................................. 20 
Section 2  Conflict theory in the field of private and public law ......... 21 
Section 3  There is confusion in judicial practice ............................... 21 
Subchapter 2  The Legitimacy of the Inheritance of the right to use rural 
residential land in reality ............................................... 23 
Section 1  In accordance with Legislative value ................................. 23 
Section 2  Not inconsistent with the social stability............................ 25 
Section 3  Not exclude with the existing law ...................................... 26 















use rural residential land ................................... 30 
Subchapter 1  Suggestions for improvement on the legal basis ............. 30 
Section 1  Proposed that bring non-members of the collective into 
inheritance subject ........................................................... 30 
Section 2  Proposed that bring the right to use rural residential land into 
inheritance object ............................................................. 31 
Subchapter 2  Suggestions for Operability in judicial practice ............. 32 
Section 1  Have inheritance arising from the elimination of households错
误！未定义书签。  
Section 2  Cancel the rule of “homestead house can not be renovated” 32 
Section 3  Different provisions with acquired by inheritance and acquired 
by application .................................................................. 33 
Section 4  Different provisions with the inheritance of the right to use 
rural residential land and general inheritance .................... 34 
Conclusion ................................................................................. 35 
Bibliography .............................................................................. 36 



























引   言  
1 
引  言 






































第一章  宅基地使用权继承典型案例引发的思考 
第一节  以典型模拟案例说明宅基地使用权继承问题争议 




1980 年，A( 男) B( 女) 系夫妻，婚后 A 以自己名义向本村委会申请
宅基地并建房。育有一女儿 C，两个儿子 D、E。女儿 C 出嫁，户口也转入
夫家所在的农村。儿子 D 考上省城的一所大学，按照国家规定将户口迁入
所在大学的集体户口，毕业后分配到城市里工作，婚后在市里居住。儿子 E
婚后分户，由村上批准其另一处宅基地修建房屋。2008 年，A 去世。是 B
一直居住在老房子里，村上也没有过问此事。 
情景一：B 为别村村民，婚后户口一直没有迁入本村。BCDE 是否能继
承 A 的遗产，包括该块宅基地上的房屋和宅基地使用权？ 
情景二：倘若 A( 男) B( 女) 系夫妻，两人为同村同户，婚后 A 以自





















第一章   宅基地使用权继承典型案例引发的思考  
3 
基地上房屋行使继承权。而 B 是别村户口，为非本集体经济组织村民，B
对 A 的宅基地使用权的继承存在争议；C 出嫁后不同村不同户，C 对 A 的
宅基地使用权的继承也存在争议；D 因读大学将户口迁出，毕业后在城镇
定居，为城镇户，D 对 A 的宅基地使用权的继承也存在争议；E 婚后同村
分户，普遍认为 E 对 A 的宅基地使用权享有继承权，但同时会引发“一户
多宅”的问题。 
对于情景二：对何时发生继承关系存在争议。与情景一的唯一不同是，
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